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Public disclosure of the financial activity that takes place 
in election campaigns is a requisite of a healthy democracy 
and a cornerstone of our campaign finance system. When 
Congress reformed campaign finance law in response to 
the Watergate scandal, one of its principal objectives was 
to eliminate the use of secret political funds by making 
the financial transactions in elections transparent. The 
Watergate investigations had uncovered a number of 
undisclosed funds connected to President Nixon’s 1972 
reelection campaign. These funds had taken in millions of 
dollars, including illegal cash contributions and corporate 
donations, which were used to finance unethical and illegal 
activities.1 Congress quickly took action to address this 
problem  by adopting the Federal Election Campaign Act 
(FECA), which included mandatory disclosure rules for 
monies raised and spent by federal candidates, parties, 
and political action committees, and required that these 
disclosures be reported to the Federal Election Commis-
sion and made available to the public. In this way Congress 
sought to provide citizens with information about the 
sources of support for candidates and political committees 
and safeguard the political process from the corrupt or 
improper influence of undisclosed contributions. 
In the decades following the adoption of the FECA, dis-
closure was widely accepted as a necessary component of 
financial regulation, drawing support from both sides of 
the political aisle. But in recent years, this consensus has 
broken down, as partisan groups have pursued new ways 
of keeping their political spending secret. Consequently, 
much of the money spent in connection with federal elec-
tions is hidden from public view. In the 2010 elections, tens 
of millions of dollars in political spending was not dis-
closed to the public. Millions more were reported without 
identifying the donors behind the expenditures made. As 
a result, the amounts of undisclosed money now flowing 
into federal elections dwarf the sums found in the secret 
funds that led to the Watergate scandal and the subsequent 
decline in public confidence in the electoral process. 
A well functioning democracy should not work this way. 
Transparency is an essential principle of free and competi-
tive markets; it is equally important in a system of free 
and competitive elections. The money raised and spent to 
influence voting decisions and election outcomes should 
be subject to public scrutiny. CED believes that the use 
of hidden money in elections undermines First Amend-
ment guarantees and is contrary to the basic values of our 
democracy. Reform is urgently needed to bring these funds 
to light.  
The Growth of Hidden Money
In 2010, organized groups, not including party committees, 
reported $298 million in spending to the Federal Election 
Commission (FEC), or more than four times the amount 
reported in the 2006 midterm.2 Yet this impressive sum 
represented only a portion of group spending on election-
related activities. For example, tax-exempt nonprofit 
organizations that operate under Section 501(c) of the 
income tax code may spend money on political activity 
as long as these activities are not their “primary purpose.” 
Such groups include nonprofit social welfare corporations, 
trade associations, and labor unions. However, under 
current federal disclosure rules, these organizations only 
have to disclose the amounts they spend independently 
on activities that expressly advocate the election or defeat 
of a federal candidate or on messages that qualify as 
“electioneering communications,” which are broadcast 
advertisements featuring federal candidates that are aired 
within thirty days of a primary or sixty days of a general 
election. They do not have to disclose any money spent on 
ads that do not feature a candidate (for example, advertise-
ments devoted to advocating a position on a particular 
policy issue) or on ads that are broadcast outside of the 
time periods applied to electioneering communications. 
Furthermore, monies spent on direct mail, telephone 
canvassing programs, internet communications, voter 
registration and voter turnout typically do not have to be 
publicly disclosed so long as they do not expressly urge a 
vote for a particular candidate. 
Given the limited scope of current disclosure law, nonprofit 
groups, trade associations, labor unions, and corporations 
can spend large sums on election efforts without having to 
disclose their expenditures. The total amount they allocate 
to politicking is therefore impossible to accurately discern. 
In 2010, the total was certainly well beyond the approxi-
mately $300 million they reported in disclosure filings. In 
fact, the best available estimate suggests that it was much 
more. Based on patterns in previous elections and a review 
of IRS filings, public statements, and anecdotal accounts, 
the nonpartisan Campaign Finance Institute estimated 
that these entities may have spent as much as $564 million 
on congressional elections in 2010, or almost 90 percent 
more than the total determined from FEC filings.3 This 
compares to an estimated $397 million in total spending on 
congressional elections in 2008 and $223 million in 2006. 
These figures indicate that campaign spending by orga-
nized groups is rising rapidly and much of this spending is 
carried out in ways that allow these organizations to evade 
public disclosure.
The Return of Secret Donors
While the problem of undisclosed money existed before 
the 2010 election, it has been exacerbated by new develop-
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ments. In recent years, the FEC, the agency responsible for 
implementing campaign finance law, has eviscerated the 
disclosure regulations applied to campaign advertising, 
making it easy for groups to avoid disclosing their donors. 
Although federal law requires public disclosure of any 
donor who gives $1,000 or more to a group to further the 
financing of electioneering communications, the FEC in 
2007 adopted a rule to require donor disclosure only if a 
donor “specifically designates” a contribution to be used 
to pay for an election ad. This rule has further been inter-
preted as requiring donor disclosure only if a contributor 
specifically designates a contribution to pay for the airing 
of a particular ad.4 Given that most ads are created after 
the money is raised—in fact, most election expenses are 
decided after the money is raised—this effectively means 
that the Commission no longer requires donor disclosure 
in most instances.
These regulatory decisions have had a devastating effect 
on the efficacy of disclosure rules. In 2010, close to half 
of the $298 million in spending disclosed by organized 
groups did not include information about their sources of 
funding.5 An analysis of FEC reports conducted by Public 
Citizen, a public interest group, detailed the extent to 
which groups evaded donor disclosure.6 The study found:
•	 Of 308 outside groups, excluding party committees, 
that reported spending money on the 2010 elections, 
only 166 (53.9 percent) provided any information 
about the sources of their funding.
•	 Of the top 10 groups in terms of spending, only three 
provided information about their funders. These 
groups, which collectively spent $138 million in 2010 
or almost half of the total amount reported, disclosed 
the sources of only one out of every four dollars they 
spent. 
•	 Of the 53 groups that reported making electioneering 
communications in 2010, only 18 (34 percent) dis-
closed the donors who financed their advertising. This 
reflected a significant difference from 2006, when 30 of 
the 31 groups (97 percent) that financed electioneering 
communications disclosed their sources of funding. 
•	 The ten groups that spent the most on electioneering 
communications spent a total of $63.5 million on 
advertising, but disclosed the sources of only one out of 
every ten dollars spent. 
•	 Groups that failed to disclose any information about 
their funders collectively spent $135.6 million, which 
was almost double the amount spent by all groups ($69 
million) active in the 2006 midterm election. 
As these findings illustrate, the FEC’s actions have eviscer-
ated the electioneering communications disclosure require-
ments that were adopted only a few years ago as part of 
the 2002 Bipartisan Campaign Reform Act (also known as 
McCain-Feingold). Groups are now capable of spending 
millions of dollars on campaign ads without having to 
disclose where their money comes from. Since many of 
these organizations have generic sounding names, such 
as Americans for Prosperity, American Action Network, 
and American Future Fund, citizens cannot be expected 
to know the interests behind their efforts without effective 
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donor disclosure. Recent developments have thus served to 
reverse decades of improvement in financial transparency 
and have put the nation on a track that encourages more 
and more of the money being spent in elections to move 
into the dark.
Ensuring Transparency
American corporations offer a level of disclosure of their 
financial transactions that is found nowhere else in the 
world. Publicly held corporations must abide by stringent 
regulations that require regular reporting, subject to audit. 
This disclosure and the transparency it facilitates are es-
sential to a properly functioning market. Markets work best 
and most efficiently when the financial transactions that 
take place within them are publicly disclosed. 
CED strongly believes that disclosure and transparency are 
essential to the proper functioning of our democracy and 
economic system. Key constituents of companies, unions, 
or other organizations—whether they be shareholders, 
owners, organizational members, consumers served, or 
communities served—need to know how the funds in 
which they have a financial interest are being spent if they 
are to make informed political and economic decisions. 
Disclosure encourages political contributors and spend-
ers to look beyond their immediate political goals when 
considering the potential consequences of their actions. 
Disclosure is a necessary safeguard against corruption in 
the political process, since it helps to reduce excesses and 
promotes full public scrutiny of financial transactions. It 
also facilitates enforcement of the law. Most important, 
disclosure promotes a more informed citizenry by provid-
ing information that allows citizens to fully assess election 
messages that seek to influence their decisions. 
The value of disclosure in our electoral system has been 
noted time and again by the Supreme Court. The Court 
has consistently upheld campaign finance disclosure and 
disclaimer requirements, even in those instances when 
other provisions of law were deemed unconstitutional. 
For example, in Citizens United, the Court supported the 
disclosure of independent expenditures and electioneering 
communications by an 8-1 vote, even though it struck 
down the prohibition on the use of corporate and labor 
treasury monies to pay for such ads. In rendering this 
decision, the Court noted that independent groups were 
running election-related advertisements “while hiding 
behind dubious and misleading names” and that “the 
public has an interest in knowing who is speaking about a 
candidate just before an election.” The Court declared that 
this public interest was served by disclosure rules, since 
they help citizens “make informed choices in the political 
marketplace.”7 
Similarly, in Doe v. Reed, a 2010 case involving a challenge 
to the disclosure of the names and addresses of individuals 
who signed a ballot petition, the Supreme Court strongly 
supported disclosure, with only one justice dissenting. In 
rejecting the challenge, Chief Justice Roberts noted that 
public disclosure “promotes transparency and account-
ability in the electoral process to an extent other measures 
cannot.”8
The benefits of disclosure were clearly summarized by 
Justice Kennedy in the majority opinion in Citizens United: 
With the advent of the Internet, prompt disclosure of 
expenditures can provide shareholders and citizens with 
the information needed to hold corporations and elected 
officials accountable for their positions and supporters. 
Shareholders can determine whether their corporation’s 
political speech advanced the corporation’s interest in mak-
ing profits, and citizens can see whether elected officials are 
“in the pocket” of so-called money interests. 
The First Amendment protects political speech; and 
disclosure permits citizens and shareholders to react to the 
speech of corporate entities in a proper way. This transpar-
ency enables the electorate to make informed decisions and 
give proper weight to different speakers and messages.9
 We share this view. Indeed, we find the recent FEC actions 
to be particularly egregious because they are at odds with 
the high court’s affirmation of the importance of disclosure. 
Instead of promoting transparency, the agency has added 
a new element of secrecy in campaign finance and sanc-
tioned practices that were not intended by Congress when 
they expanded the disclosure rules less than a decade ago. 
We believe that the basic principle of transparency that is 
applied to corporate finances should also be applied to the 
financial transactions that take place in election campaigns. 
In our view, any group or organization that spends money 
to support candidates or finances election campaign 
activities should be required to disclose their expenditures 
and sources of funding to the public. Congress should 
make clear that both expenditures and any contributions or 
receipts that may be used to finance campaign expenditures 
should be disclosed by those who finance election activ-
ity, regardless of the type of organization involved. The 
law should also be reformed to encompass disclosure of 
electioneering activities that are not covered by the current 
electioneering communications regulations, including 
election-related activities such as non-broadcast communi-
cations, voter registration and voter turnout expenditures.
We agree with Justice Roberts’ conclusion that disclosure 
promotes transparency and accountability in the electoral 
process to a greater extent than any other regulatory 
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approach. We also support disclosure because it offers an 
equitable approach to the secrecy problem that plagues our 
current system. Any organization—whether a tax-exempt 
political committee, nonprofit social welfare organization, 
trade association, labor union, or for profit publicly held or 
privately held corporation—should be subject to the same 
rules and obligations to make their campaign finances 
transparent. Comprehensive public disclosure treats all of 
those who raise and spend money on election activity in 
the same manner. It provides an across-the-board correc-
tive equally applicable to any actor in the electoral process.
We recognize that many of the organizations involved in 
electoral politics have other purposes as their primary 
concern. For most, participation in election campaigns is 
but one of the many things they do. We also understand 
why some organizations may be hesitant to have to disclose 
all of their donors and spending, since in some cases most 
of the money they raise and spend is used for purposes 
other than electioneering. But that is not what we are call-
ing for here. We believe that disclosure should apply to the 
monies raised and spent to influence elections. One way 
organizations could meet this requirement is to establish 
separate bank accounts or funds for political activities, 
and report the transactions that occur in this segregated 
political fund. While such a disclosure requirement would 
entail additional administrative costs beyond those neces-
sitated by current law, we feel any such costs are a justified 
and reasonable expense as compared to the benefits offered 
by such a requirement. 
We also recognize that public disclosure may pose some 
risk of consequences for some donors or some spenders. 
Some individuals may face criticism for their political 
actions or contributions to particular organizations. Some 
may also fear “payback” from elected officials in those 
instances where groups or donors have supported their 
opponents. In our view, such concerns do not justify 
anonymity in political campaigning. Moreover, the courts 
have established a legal remedy for those peculiar circum-
stances in which exemption from disclosure or a need for 
anonymity may be warranted. An individual or group may 
be exempted from otherwise valid disclosure requirements 
in instances where they can demonstrate a “reasonable 
probability” that required disclosure would result in 
“threats, harassment, or reprisals from either government 
officials or private parties.”10 Accordingly and only in these 
specific circumstances, the Supreme Court has exempted 
individuals or groups from disclosure requirements, 
including federal campaign finance disclosure laws.11 We 
believe that this approach ensures the benefits of disclosure, 
while offering safeguards against consequences that are 
legitimate concerns in assessing the effects of mandatory 
disclosure laws. 
We strongly urge Congress to pass legislation that provides 
for timely, comprehensive public disclosure of the sources 
of funding and monies spent by any organization that 
finances election activities. 
Conclusion
The 2010 elections were characterized by an unprecedented 
amount of undisclosed money from secret donors. We be-
lieve that this will be an even greater problem in the future. 
Current practices have established a path that will lead 
to less transparency and more hidden money. Now that 
groups have demonstrated that they can keep their sources 
of funding secret without the risk of an enforcement action 
being brought against them by regulators, it is a certainty 
that more groups will follow this course. Consequently, 
more undisclosed money will flow into our elections. More 
donors, including those who give large sums, will remain 
secret. More advertising and electioneering will be carried 
out with the public having little knowledge of the interests 
behind these efforts. This lack of transparency poses a grave 
threat to our democracy. It serves to undermine public 
confidence in our electoral system. It heightens the risk of 
corruption. And based on past experience, it will inevitably 
lead to a future scandal. Reform is urgently needed to en-
sure that all monies raised and spent on election campaigns 
are fully disclosed to the public.  
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